AGENDA FOR
PORT OF ILLAHEE COMMISSION
Wednesday, March 8, 2023 - 6:30PM
ZOOM MEETING #715 0997 5823 / Password: Illahee

1. CALL TO ORDER

2. CONSENT AGENDA
1. Agenda
*2. The February 8th, 2023 Regular Meeting minutes
*3. The January 30" 2023 Kitsap All Ports Meeting Minutes
*4. Pay Bills with check numbers 4998 through 5010 totaling $13.395.63

3. SIGNING OF DOCUMENTS
Determine when/how to have at least 2 Commissioners sign the documents

4. PUBLIC COMMENT

S. REPORTS/UNFINISHED BUSINESS

aho/  1.Grants/Waterfront Access Improvements
Piccone - Status of project permits and design
- Any response from the Tribe?
- Status of the new BFP Grant application for piling replacement/other funding
- Any update on the County’s filtration project
*Daniel Krenz response to Port of Illahee Request for Permit Decision
Link to Feb 14th RCO Presentatian Tllahee ctarte at 1:14-18

*JohL 1 reeuiie 1 1ujoLL Bawus DunLnAry arracnea at ena of attachments

ano/ 2. Illahee Store Project

Piccone - Status of the topographical survey
- Discuss use and general anticipated improvements
- Septic design status
- Vapor testing conducted

3. Treasurer’s Report as of February 28th, 2023 General Fund $108.537.57; Investments $ 281,026.00;
Good Property Management (GPM) Account $199.00 (total: $389.,762.57)

aho  *4. Resolution 2023-2
Policy for Public Records Act (PRA) Requests

Reese 5. Port currently under State Audit for January 2019 through December 2021

*Supporting correspondence attached



AGENDA FOR
PORT OF ILLAHEE COMMISSION
Wednesday, March 8, 2023 - 6:30PM
ZOOM MEETING #715 0997 5823 / Password: Illahee

S. REPORTS/UNFINISHED BUSINESS CONTINUED

6.Reports
Aho a. Website

— Anything to report?

Buesch b. Properties
*5560 Ocean View Boulevard/Rental

--Mr.FixitNW Estimate of repairs?

5500 Illahee Road/Rental

— Anything to report?

5507 lilahee Road/Illahee Store Property
— Anything to report?

Illahee Road Lot

—~ Anything to report?

¢. Dock/Pier
Rupert — Anything to report

Tabled 7. Surveillance cameras

6. PUBLIC COMMENT

7. ADJOURN - Regular Meeting — April 12, 2023 @ 6:30PM — via ZOOM
Kitsap All Ports—April 24, 2023 @ 6:30PM at Port of Brownsville

*Supporting correspondence attached







































Date: February 8, 2023

To: Port of lllahee Board of Commissioners

From: John Piccone, P.E., Soundwest Engineering Assoc.
Subject: Projects Status Summary

Corps Permitting for Waterfror* '~1provement Project (Docks and Pier only);

Following another period of unresponsiveness from the Tribe the Port’s attorney received
and email stating that the project was going to be sent to the Tribes biologist, who would
provide technical comments. This was completely different that the former correspondence
suggesting a meeting could be scheduled; the attorney, Jim, and [ all agreed that this was
significant backtracking as we have already received biologist comments. As a courtesy, the
Port’s attorney forwarded the previously drafted letter to the Corps to the Tribe’s attorney
last week, letting them know it would be sent to the Corps within the next week. No
additional replies came from the Tribe and the Port’s attorney sent the letter to the Corps
today asking the Corps to make a treaty rights determination. The letter is attached to this
summary. | am continuing to stay in a “holding pattern” on any further design related to
the docks until this issue is resolved to prevent the possibility of having to re-engineer
something if Tribal concessions on design must be made.

Upland Waterfront Improvement Project;

Based on feedback at January’s Commission meeting, we’'ve completed the 95% plans for
the upland portion of the waterfront improvement project. The plans have been submitted
to Kitsap County for an SDAP permit to proceed with the upland work (outside of Corps
jurisdiction). As we saw during the County shoreline permitting process, Kitsap County has
been taking a very long time to review some permits; it may become important once again
for Commissioners to reach out at the political level to move the SDAP permit along at a
reasonable pace to allow us to proceed to building permits and construction in 2023. | will
of course continue to keep Jim informed on progress and if/when political pressure might
make sense. Once we have all SDAP comments from the County resolved, we can finalize all
details and prepare 100% bid plans and specs.

Pier Piling Repair;

The final RCO grant presentation will be on February 14™" as previously emailed to all
Commissioners. | did make a few minor revisions to the preliminary presentation based on

RCO rammoentc and tha final nracantatinm wrac nlaadad 4 DN s~ da..



We have also received notice of decision from Kitsap County that the piling replacement
project is shoreline permit exempt. We expect to have all permits for the piling
replacement project by mid-February once the County finalizes the process. Aside from
continuing to work on the grant, | am also in a “holding pattern” on final design and
specifications for the piling replacement as | understood during the January meeting that
the Port would like to proceed with piling replacement and dock improvement portions of
the waterfront project at the same time.

We should have a good indication of grant funding success for the piling replacement grant
application sometime in March.

Store Site Renovation:

In March | will work closely with Jim to prepare a preliminary basis of design for renovations
as previously discussed. The intent of renovations is to develop the current building as a
“mercantile”. The renovations will be primary infrastructure with the intent that tenant
improvements would address secondary improvements once a tenant is identified. Jim and
I will schedule a meeting with Kitsap County to confirm requirements and discuss the basis
of design with County officials.

Following confirmation of County requirements and completion of PLIA work, we can
proceed with any final design items necessary however, for this type of project the Port may
wish to select a contractor to work with on a design/build type of basis. | can provide some
suggested guidelines to how public agencies typically go about this when we are ready to
decide how a contractor will be hired.

Upcoming Milestones and *-**9n Items

Wait for the Corps to make a treaty rights determination. Theoretically, this should occur
within 60 days (although I've never heard of any determination even close to that quickly).
We will continue to check in and | will keep you all informed on status.

Inquire with Kitsap County on SDAP comment status if we have not had any word back by
April.

Present final grant presentation on February 14, and obtain scoring as soon as available to
determine likelihood of funding for pile replacement project.

The surveyor will begin work within the next month conducting a bathymetric and legal
survey so he can prepare the necessary survey exhibit for DNR submittal. The current DNR
lease is past term and we will need to renew the aquatic lease with expanded boundary to
include the new docks. This will be required by RCO and I'd like to proceed with that in
January.



¢ Future meeting discussion regarding how to implement store renovations; options may
include hiring a design/build contractor rather than an architect to prepare formal bidding
documents. This may ultimately prove more efficient and cost effective.

Permit Status Summary - All Projects

Waterfront Access Project

sour o-17-24 o-4-LL Lomplete. >>UP StarT report | bU% Lesign Complete and
notice of decision received. | submitted for permit.
HPA Delayed - Submittal of permit Pending resolution with
application pending Suguamish Tribe.
resolution with Suguamish
Tribe.
NWP 8-17-21 Delayed Finalization of permit Pending resolution with
review pending resolution Suguamish Tribe.
with Suguamish Tribe.
BP Anticipated Mar. - July | --- Submittal to follow SDAP
2023 after preliminary
comments.
ROW Anticipated Mar. - July | --- Submittal to folow SDAP
2023 after preliminary
comments.
FIRE Anticipated Mar. - July | --- Submittal to follow SDAP
2023 after preliminary
comments.

SSDP — Substantial Shoreline Development Permit (Kitsap County)
HPA — Hydraulic Project Approval (WDFW)

NWP — Nationwide Permit 3 (USACE)

BP — Building Permit {Kitsap County)

ROW - Right of Way (Kitsap County)

Fire — Fire Code Permit (Kitsap County}

Pile Replacement Project







Timothy D. Schermetzier
ATTORNEY

e} tschermetzler®chmelik.com

February 8, 2023

VIA REGULAR U.S. MAIL AND
ELECTRONIC MAIL
daniel.a.krenz@usace.army.mil

Daniel Krenz, Section Chief
Regulatory Branch

U.S. Army Corps of Engineers
PO BOX 3755

Seattle, WA 98124

Re: Port of lllahee Request for Permit Decision
Project: Port of llitahee Public Pier & Float Rehabilitation (the “Project”)
Application

Number: NWS-2021-861 (the “Application”)
Engineering
Consultant: John Piccone, P.E. | Soundwest Engineering Associates

Dear Mr. Krenz:

This firm represents the Port of Illahee (the “Port”). The Port requests the Army Corps of Engineers
("ACOE") to proceed with permit review, make a public interest determination, and issue a decision on
the Application within 60 days of this lefter pursuant to 33 C.F.R. § 325.2.

L PROJECT OVERVIEW

The Port has provided public access to Port Orchard Bay and the Puget sound since its inception in
1922. Since that time, the Port has maintained the pier and related facilities. The Port's pier and
related facilities are important community assets that provide public access to the shorelines and
recreational opportunities, including transient moorage, fishing, scuba-diving and swimming. The
Project, among other things, improves on the Port’s existing facilities by replacing the outdated floats
and piles that have deteriorated beyond the point of repair, improving public ADA access, and
improving the configuration of the floats to better facilitate fishing, swimming, and similar water-based
recreation.

The Port’s existing facilities include an approximately 275-foot pier with two gangways leading to two
floats that currently support transient moorage and recreational opportunities. The gangways and
floats consist of solid decking and are nearing the end of their useful life and will be replaced with a
new gangway leading to four finger piers for transient moorage and a separate gangway leading to a
fishing float. The Project is largely grant-funded and includes a proposed reduction in overwater
structures, removal of in-water debris currently impacting navigation, and other upland and in-water
shoreline restorations. As a result of the Project’s improvements to the existing conditions, the Port’s
consultants anticipate a net benefit to the marine environment. Additional detailed information about
the existing condition and the Project can be found in the Application materials and the Biological
Evaluation dated June 30, 2021, prepared by Marine Surveys & Assessments (the “BE”).



. SUQUAMISH TRIBE COMMENT

The Port acknowledges that the Port is in the territory of the Suquamish people and that these
waterways and shorelines are their traditional homelands from time immemorial. The Port takes its
responsibility of stewardship of these waterways and shorelines to protect these valuable resources
seriously, including preservation and enhancement of fish life and habitat and respect of the
Suquamish people’s treaty-reserved fishing rights. To this end, the Port considers the Tribe an
important partner in this Project, which, as discussed in this letter, aims to create a net benefit to fish
life and habitat.

In regard to the respect and maintenance of the relationship the Port has with the Tribe and
Suquamish people, the Port invited representatives from the Tribe to a pre-application, on-site
meeting to discuss the Port's proposed Project. This meeting was originally scheduled for August 31,
2020 and the Port sent an invitation to a representative from the Tribe. The Tribal representative did
not attend the original scheduled meeting. However, the Port and its consultant continued to
communicate with the Tribe to solicit input early in the design and permitting process in fall 2021."

The next communication the Port received from the Suquamish Tribe on this Project was a comment
letter on the Project dated May 13, 2022 (the “Comment Letter’). This Comment Letter objected to
the Port’s Project based on the Tribe’s belief that the Project would cause more than a de minimis
impact to the Tribe's right as a signatory to the Treaty of Point Elliott, to take fish at usual and
accustomed fishing grounds. The Port took the Tribe’s comments seriously and sought to meet and
consult with the Tribe to better understand the comments, explicitly indicating the Port was open to
modify aspects of the Project to address Tribal concerns.

Specifically, the Port’s response to the Tribe's comments, including its efforts to consult with the Tribe,
were as follows:

¢ June 10, 2022 - The Port sent the ACOE responses to the Comment Letter also copying the
Suquamish Tribe on that response. The responses specifically highlighted apparent
misunderstandings by the Tribe of certain key elements of the Port's Project, including
overwater coverage calculations and impact of navigation.?

e July 14, 2022 — the Port sent a follow-up communication to Alison O’Sullivan, the Suquamish
Tribe's senior biologist, requesting an opportunity to meet with the Tribe to discuss the Tribe's
concerns and clear-up apparent misunderstandings about the Project.3

e July 27, 2022 - After not receiving a response from the Tribe following the Port's July 14"
invitation, the Port requested the ACOE grant an extension to allow additional time for tribal
coordination so the Port can better understand the nature of the objection. Ms. O’Sullivan was
copied on this correspondence.

o July 27, 2022 — Ms. O’Sullivan responded to the Port's request for an extension indicating that
the Tribe's objection stands, without providing further reasoning. In response, the Port
requested more information and a meeting to discuss the Suquamish Tribe's objection.*

T A copy of the email correspondence with the Tribal representative concerning the pre-application, on-site
meetings is attached to this letter as Exhibit A.

2 A copy of this letter is enclosed as Exhibit B.

3 A copy of this correspondence is enclosed as Exhibit C.

4 A copy of this correspondence is enclosed as Exhibit D.
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o September 15, 2022 — The Port sent a letter to Chairman Forsman of the Suquamish Tribe,
again inviting the Tribe to engage with the Port in a discussion concerning their abjection. The
letter from the Port also reiterated that the Port’s Project will not increase overwater coverage
or result in new in-water navigation impacts, contrary to the specific objections raised by the
Tribe in the Comment Letter. In this letter, the Port invited the Tribe to provide suggestions on
how the5 Project may be improved upon or modified to best ensure protection of fish and
habitat.

e January 4, 2023 - The Port's legal counse! contacted the Tribe’s legal counsel to request a
consultation meeting. While communication between legal counsel is ongoing, to date, no
meeting has been scheduled.

In the six plus months since the Port first reached out to the Tribe seeking to consult further on this
Project and address issues raised in the Comment Letter, the Tribe has not agreed to meet with the
Port, nor has the Tribe changed their comments based on the incorrect assumptions regarding
impacts of the Project to the aquatic habitat and navigation.

. DE MINIMIS IMPACT DETERMINATION

As a general matter, the Port fully acknowledges the Tribe’s treaty-reserved rights and supports such
rights. However, the record before the ACOE does not support a finding that the Project causes more
than a de minimis impact to treaty-reserved rights of the Tribe. The reason the record does not
support a finding that the Project causes more than a de minimis impact is twofold: (1) the Tribe's
Comment Letter and objection is based on incorrect assumptions; and (2) the record before the
ACOE, including the declarations submitted with the Comment Letter, does not establish that the
Project will cause more than a de minimis impact.

1. Tribe’s concerns in the Comment Letter are based on incorrect assumptions about the
Project.

The Comment Letter includes the following statement:

The proposed Port of lllahee PRF and floats will increase over-water coverage in the area and
create in-water navigational and physical obstacles for tribal fisherman that will force them to
avoid the area, and therefore limit access to this treaty-reserved fishing area.®

First, the claim of increased overwater coverage is factually inaccurate. According to the BE
submitted with the Port's Application, the Project will result in a net increase of aquatic habitat of 137
square feet through the removal of overwater coverage, removal of 24 creosote-treated piles, and
removal of anthropogenic debris along the shore and substrate debris waterward of the existing pier.
These actions, coupled with the other ecological restoration proposed as part of this Project, will serve
to increase fish habitat.

The Tribe's second incorrect assumption in the Comment Letter is that the Project will cause physical
obstacles for tribal fisherman and force them to avoid the area. The footprint of the Project will be
entirely contained within the area of the existing facilities and pre-existing navigational
hazards/obstacles. As part of the Project, the Port will remove several manmade derelict materials

5 A copy of this letter is enclosed as Exhibit E.
6 Comment Letter, pg. 5, Section C.
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2. The Project does not cause more than a de minimis impact.

The right to take fish at all usual and accustomed fishing places under Article V of the Treaty of Point
Elliott has a “geographic” and a “fair share” component.® The “geographic” component is a right to
access an area for fishing.® The ACOE can deny a project where the record supports a conclusion
that a project would affect a tribe's right to access.°

This geographic component is what is at issue here. The record before the ACOE does not establish
that the Project would decrease or otherwise negatively impact the Tribe's right to access the area
around the Port's facilities for fishing.

In each of the declarations submitted by the Suquamish Tribe, the declarant acknowledges that
interference with access is a result of existing conditions, not the Project:

Declaration of David Sigo, Sr., pg. 2, lines 6-10 (underline emphasis added):

The existing Port of lllahee dock has and continues to create a r~-~ational and physi~~!
obstacle because | cannot access fishing areas where the pier is 1ocated and the area around

the pier. The proposed replacement port of llahee PRF will cause contin'*~~ interference with
fishing access a long time into the future.

Declaration of Robert Purser, Jr., pg. 2 (underline emphasis added):

The existing Port of lllahee pier and the proposed Port of lllahee PRF replacement creates a
navigational and physical obstacle. Currently, | can't access fishing area where the pier is
located and the area around the pier. A replacement pier with a float will continue to cause
interferences with my fishing access in the area and will occur long into the future. The current
and proposed Port ¢ '""ahee PRF replacement interferes with the fluid motion of my net and
forces me to avoid it.

Declaration of Henry T. Jackson, pg. 2, lines 1-3, 8-11, and 15-16 (underline emphasis added):

The existing dock has and continues to create a navigational and physical ohr=*~~!~ because |
cannot access fishing areas where the pier is located and the area around the per. The

exiting dock already interferes with the fluid motion of my net and forces me to avoid it,
otherwise it will cause damage or will ruin my fishing gear and nets.

The proposed replacement Port of lilahee PRF will cause continued in*~~~rence with fishing
access a long time into the future and takes away my ability to fish in tius area.

The continued presence of PRF at this location and well into the future will interfere with my
ability to access and harvest treaty resources.

Declaration of James F. Anderson, pg. 2, lines 12-13 and 20-21, and pg. 3 lines 1-2 (underline
emphasis added).

8 Muckleshoot Indian Tribe v. Hall, 698 F.Supp. 1504, 1511 (W.D. Wash. 1988); Northwest Sea Farms, Inc. v.
Army Corps of Engineers, 931 F.Supp. 1515, 1521 (W.D. Wash. 1996).

9 d.

® Northwest Sea Farms, Inc. v. U.S. Army Corps of Engineers, 931 F.Supp. 1515, 1522 (W.D. Wash. 1996).
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The Port of lilahee PRF displaces this portion of the Tribe’s U&A and its replacement will
continue to interfere and eliminate access to crab harvesting locations, and interference with
my treaty-right to fish.

The exirtin~_Port of lllahee dock has and continues to create a navigational and physical
ob=t~~l- yecause | cannot access fishing areas where the dock is located and the area around

the uuun. The proposed replacement of the Port of lllahee PRF will cause continued
interference with fishing access a long time into the future.

All of the declarations acknowledge that the current conditions currently create a navigational and
physical obstacle that already prevents access to fishing, and that the interference will continue as a
result of the Project.

The existing Port facilities have been in place for over B0 years. It is not clear, and there is no
indication on the record, that the Tribe lodged an objection to the Port’s existing pier and facilities prior
to the submission of the Comment Letter on the current application. The ACOE should not
countenance a retroactive claim for impacts to treaty-reserved fishing rights based on existing Port
facilities. Moreover, existing physical obstacles, which are not owned or maintained by the Port,
create navigational obstacles surrounding the existing Port facilities and Project area. As part of the
Project, the Port will actually remove some of these navigational obstacles, likely improving access to
fishing.'" The record simply does not establish that any new navigational or physical obstacles will
result from the Project and prevent access to areas that the Tribe currently accesses for fishing.
Accordingly, there are no new impacts, and therefore, the Project does not cause impact to treaty-
reserved fishing rights. To the extent there are impacts, they are de minimis at most.

The lack of any new navigational or physical obstacles here is in contrast to the cases cited in the
Tribe’s Comment Letter where new obstructions created more than a de minimis impact on the tribes’
right to access an area for fishing. In the Northwest Sea Farms case, the record showed impacts
from new net pens proposed to be anchored over 11 acres within the Lummi Nation's usual and
accustomed fishing waters.? In Hall, the record established that the proposed new 1,200 slip marina
“will cause the loss of part of the [Muckleshoot] Tribe’s usual and accustomed fishing places”
specifically, a range of harm from 27% to over 40% in the area the marina was to be constructed.” In
both of these cases, the ACOE had a record establishing how the new navigational or physical
obstacles affect the tribes’ right to access. In the instant Application before the ACOE, however, the
Tribe's Comment Letter plainly does not establish an impact to their right to access as a result of the
Project. Rather, the Comment Letter ignores the record before the ACOE that shows the positive
impacts the Project will have on fish habitat and removal of existing in-water obstructions, which likely
serves to advance the Tribe’s access to fish.

For the same reasons, the Tribe's comments do not establish that the Project would amount to a
taking of the treaty-reserved fishing rights. Treaty-reserved fishing rights are vested property rights
and the taking of fishing grounds in usual and accustomed fishing places is impermissible absent an
act of Congress.' A taking, however, only occurs when the tribes can establish from the evidence
that an actual taking of usual and accustom fishing grounds occurred. In articulating the limitations
of a claimed taking, the Hall Court quoted the Muckleshoot Tribe's memorandum as follows:

1 BE Section 2.5, and Appendix A: Habitat Survey Report, Figure 7.
2 Northwest Sea Farms, at 1518, 1522.

13 Hall, at 1510, and 1516.

4 Hall, at 1510-1511.

5 Hall, at 1511.
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The tribes do not claim the right to prevent construction of all development located within the
boundaries of all their adjudicated usual and accustomed fishing grounds and stations...lt is
only where a development would ac**~"y interfere with fishing that the tribe believes their
treaty rights prevent construction.'®

The declarations do not show an actual interference with fishing that results from the Project itself.
According to the declarations of tribal fishermen in the Comment Letter, the Port's current facilities
and other navigational obstacles in the water, which are not owned or maintained by the Port, already
restrict access to usual and accustomed fishing grounds and the Project will only “cause continued
interference.”’” Accordingly, there can be no fifth amendment claim.

3. The Project will improve fish habitat and water quality.

It is also important to note that the BE makes explicit that the Project will in fact have a positive effect
on the water quality, which consequently will benefit the existing fish population. The existing
creosote-treated piles pose a risk to the water quality due to the presence, leaching, and outgassing
of polycyclic aromatic hydrocarbons (“PAHs")."® Moreover, the compounds in the creosote degrade
slowly and can aggregate in sediments near the creosote piles, where organisms may then consume
them.

Furthermore, the Project will benefit the underwater habitat by reducing the impacts of shading
caused by the current overwater structure. The Project proposes replacing 1,956 square feet of solid
decked floats and walkways with 60% open grated surfaces and “[t]he fishing float and gangway will
be replaced in deeper waters than the current float footprints, further reducing potential impacts of
shading on macroalgae and benthic habitat.”®

Altogether, the Project is expected to “result in a net increase in aquatic habitat of 137 ft2."2° This
increase in habitat for species, which the Tribe historically fishes, is directly contrary to claims made
by the Tribe in the Comment Letter. While the Tribe reiterates that the actual existence of the
overwater structure has, and will continue to, impede upon their ability to fish, the Tribe neglects to
take note of the actual benefits the Project will have on the environment which directly intend to
benefit the various fish species that depend upon this particular habitat for survival.

REQUEST FOR THE ACOE TO MAKE A DETERMINATION ON THE PROJECT

The Port has, and continues to, consider the Tribe an indispensable partner in improving the lilahee
community and desires to make every effort to partner with the Tribe to accomplish the shared goals
of preserving and enhancing the waterways and shorelines serving our community. The Port has
sought for six months to engage the Tribe to clear up confusion and address any other concerns held
by the Tribe. While the Port remains willing to consult with the Tribe, given the Tribe’s refusal to
engage with the Port to date, the Port is left with no other option but to request the ACOE to proceed
with the Permit review and seek a public interest determination on the Project. As outlined in this
letter, the Project does not impair or infringe on any treaty-reserved fishing rights, and in fact, likely
will have a positive impact on fish life and access to fishing in and around the Port’s facilities. Nothing

% Hall, at 1511 (underline emphasis added).

7 See Comment Letter: Declaration of James F. Anderson, pg. 2, lines 12-13, and 20-21, and pg. 3 lines 1-2;
Declaration of Henry T. Jackson, pg. 2, lines 1-3, 8-11, and 15-16; Declaration of Robert Purser, Jr., pg. 2; and
Declaration of David Sigo, Sr., pg. 2, lines 6-10.

'8 BE at 26.

' BE.

20 BF at 28.
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in the Tribal Comment Letters demonstrate any new impacts to treaty-reserved fishing rights.
Accordingly, the ACOE is within its authority to proceed with permit review and approval.

Please contact me or the Port’s Engineering Consultant with any questions. Thank you for your time
and attention to this important public project.

Sincerely,

CHMFI IK SITKIN & DAVIS P S

Timothy D. Schermetzler

TDS/sld
Encls.

Page 8 of 8



EXHIBIT A



From:

To:
Subject: KE: FOT Or anee Water Access Improvements Proj.
Date: Friday, August 21, 2020 2:36:56 PM

Ok. Thanks. See you then.
Alison

From: John Piccone <jpiccone@soundwesteng.com>

Sent: Friday, August 21, 2020 9:21 AM

To: Alison Osullivan <aosullivan@suguamish.nsn.us>
Subject: Re: Port of Illahee Water Access Improvements Proj.

Hi Alison -

On my cnd the invite appears to be correct. In any casc we arc planning for 11am on Aug. 31
to meet at the Illahee dock.

Thanks and see you then!

weIll. J0V.09/.UULY

On Thu, Aug 20, 2020 at 7:47 PM Alison Osullivan - ' wrote:

Please update the invite to reflect correct day/time.
Alison

Sent from my Verizon, Samsung Galaxy smartphone
*¥Please excuse any errors as this message is being sent from a mobile device.






lllahee Day. The Port of lllahee continues to sponsor lilahee Day and put up a banner at the lllahee Store a few days ago.




































From:

To:

Cc:

Subject: KE: FOIT OF 11anee Project

Date: Wednesday, October 20, 2021 11:53:58 AM

Thank you for the update. | am cc’ing Kathlene Barnhart on this as we have discussed internally.
Please note that Brittany is no longer with WDFW. Would you please email us the JARPA, the
SSDP/SEPA documents as well as any other permit documentation or reports that have been
submitted.

Thanks,

Alison

From: John Piccone <jpiccone@soundwesteng.com>

Sent: Wednesday, October 20, 2021 11:49 AM

To: Dennis Lewarch <dlewarch@Suquamish.nsn.us>; Alison Osullivan
<aosullivan@suquamish.nsn.us>

Cc: Jim Aho <jimaho@gmail.com>; Lauren Swanson <lswanson@soundwesteng.com>; Theresa
Haaland <portofillahee@gmail.com>; Brittany Gordon <brittany.gordon@dfw.wa.gov>;
cpoff@co.kitsap.wa.us; Gregory, Jerald J CIV USARMY CENWS (US)
<Jerald.).Gregory@usace.army.mil>

Subject: Port of lllahee Project

Alison, Dennis -

I received direction from the Port of Illahee recently that they would like to move forward
with the final design of their waterfront access improvement project. The hope is that we will
be ready for construction at some point next year. I've attached our preliminary plans and a
project summary so you can get a better sense of what is planned both upland and below
OHW.

We have submitted a JARPA to the Corps and an SSDP to Kitsap County. A final mitigation
plan has not yet been submitted to either agency pending preliminary feedback. An HPA and
site development activity permit have not yet been submitted, but are planned in the near
future as part of the final design effort. I'd like to coordinate with you both as we move
forward with this project so that any questions or concerns the Suquamish Tribe may have can
be addressed prior to submitting the HPA and SDAP.

Please let me know any early questions or concerns you may have? Additionally, please let
me know what additional information would be helpful to you (BE, SAV survey, Geotechnical
Report, excavation cross sections, etc.) as you review the project. 1 anticipate you may want
to discuss the project further on the phone or on site once you've had a chance to become
familiar with the planned project; please let me know how you'd like to proceed in that regard
as well and don't hesitate to call anytime if that's more convenient.

Kind Regards,



wEill. I0V.I917.UULY



EXHIBIT B



TRANSMITTED VIA EMAIL

Daniel Krenz, Section Chief
Regulatory Branch

U.S. Army Corps of Engineers
PO BOX 3755

Seattle, WA 98124

RE; NWS-2021-861, Suquamish Tribe objection to Port of tilahee public pier & float
rehabilitation.

Dear Mr. Krenz:

With regard to the Suquamish Tribe objection to the Port of iilahee public pier &
fioat rehabilitation {project), the Port of lliahee (Port) is requesting an extension
of 45 days to prepare a formal response to the May 13, 2022 Suquamish Tribe
{Tribe} objection.

The Port recognizes and respects the Tribe’s treaty rights; however, it is not
clear to the Port based on the May 13 objection how the proposed project
would cause “more than a de minimis impact” to Tribal fisherman. The Port
would appreciate the time necessary to meet with the Tribe to better
understand the specific nature of the potential impact prior to submitting a
formal response for consideration by the USACE in your determination process.

The Tribe’s objection states that the proposed PFR will increase overwater
coverage however, as outlined in the project BE, overwater coverage is actually
reduced as a result of the project. Additionally, the Tribe’s objection states that
the physical structure will create in-water navigational and physica'l obstacles
forcing Tribal fisherman to avoid the area. The Port is confused by this general
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statement because the historic illahee pier is not being extended and the new
floats are in roughly the same footprint as the existing floats being remaved.
Furthermore, the project proposes to clean up and remove numerous manmade
derelict materials which are currently submerged waterward of the end of the
pier and pose an existing obstacle to many fishing activities not to mention the
potential ongoing environmental impact to the waterbody and aguatic life.

The Port of liahee has an established history of supporting and protecting the
ecology of Port Orchard Bay, and by extension the viability of the fishery. The
Port views the proposed project as a benefit to the shoreline ecology and
therefore, respectfully, is confused by the Tribe’s objection. Likewise, the Port is
entirely unclear as to how the proposed project will impede access to Tribal
fishing activities. For these reasons the Port wishes to meet with the Tribe with
the hope of better understanding the specific nature of the basis for objection.

The Port will make every effort to schedule a mutually convenient time for such
a meeting within the next 30 days and keep the USACE appraised of any
progress in this regard. Please advise if this 45-day time extension will be
acceptable to the USACE?

Sincerely,
Toln Phecone 9«/» Ao
John Piccone, P.E. Jim Aho

Part’s Project Manager Port Commissioner
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Due to Tribal fishing activities we have not had a fish committee meeting. John I have talked to you
regarding not having detailed infarmation until that happens.
Alison

Sent from my Verizon, Samsung Galaxy smartphone
**Please excuse any errars as this message is being sent from a mabile device.

~~~~~~~~~ Original message ---~---

From: John Piccone

Date: 7/27/22 11:58 am (GM1-U8:00)

To: "Krenz, Daniel

Cc: Alison Qsutliva ,CSD -
Tim Schermetzler -

Subject: RE: NWS-2021-861-Illahee, Port of (Floats) - Suquamish Qbjection

Daniel —

On May 13, 2022 the Corps provided notice that the Suquamish Tribe was objecting to the Port of
ahee's permit (NWS 2021-861) and requested a response within 30 days. Subsequent to that
notice the Port provided a preliminary response and requested an additional 45 days to aliow time
for Tribal coordination so that we may better understand the nature of the objection. It has now
been 75 days and unfortunately, despite muitiple attempts by the Port to schedule a time to meet,
the Tribe has been unable to respond to our requests.

The Port is requesting an additional extension through Sep. 2, 2022 to submit a formal response to
the Corps. It is still our hope that we will be able to reach the Tribe and schedule a meeting with
them prior to Aug. 15 however, if we are unable to do so we will simply proceed to provide a formal
response to you by Sep. 2. Please confirm this schedule is acceptable ta the Corps?

Kind Regards,

From
Sent: Friday, June 10, 2022 12:32 PM
Ta



Cc
Subject: RE: NWS-2021-861-Hlahee, Port of {Floats) - Suquamish Objection

Thank you Daniel!
Yes, Kathleen’s email just bounced back and | was wondering why... that explains it/
Alison — Please let us know your thoughts on a meeting when you have a moment?

Thank you!

From

Sent: rrigav. June 10. 2072 172:N7 P

T¢
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Subject: RE: NWS-2021-861-lllahee, Port of (Floats) - Suquamish Objection

From: john piccone
Sent: Friday, June 1u, 2UZ2Z 11:49 AM

supject: |UKL Verdict: Neutral][Non-DoD Source] RE: NWS-2021-861-lliahee, Port of {Floats) -
Suquamish Objection

Hi Danielt



Please find attached the Port of illahee’s preliminary response regarding the Suquamish Tribe
objection for this project. Note that we are requesting a time extension so that we may meet with
the Tribe to better understand the concern, and to that end | have copied Kathlene Barnhart on this
email.

Kathlene - Jim Aho and | would like to work with you to schedule an informal meeting at a mutually
convenient time to discuss this objection. Please advise us if the Tribe is willing to do this, and if so
please provide a few available dates and we’ll make one of them work on our end. We are happy to
come up to your office if that's more convenient for the Tribe.

Kind Regards,

From

Sent: rrigay, May 13, 2022 3:04 PM

T¢

Suwject vvwa-2UZ L-Bo L-lIANee., Port of (Hloats) - Suquamish Objection

As part of the application review process, we notify Native American tribes about proposed
projects that may impact their treaty rights. The Suquamish Tribe, objected to the issuance
of a Department of the Army permit for your proposed project. Enclosed is a copy of the
affidavits received from Suquamish Tribe (Tribe).

We are providing you the opportunity to resolve or rebut the affidavits. You have the
opportunity to respond to this information. Your response will be considered along with
information provided by the Tribe in our determination.

Please provide any response you wish to provide within 30 calendar days. If we do not hear
from you in 30 days, we will assume you do not wish you provide a response and we will
move forward with our review and determination with the information we have in the
administrative record.

v/t

Daniel Krenz

Section Chief, Regulatory
Seattle District

U.S. Army Corps of Engineers
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from: Kendra Martinez
Sent: Friday, May 13, 2022 2:80PM

supject: [UKL Verdict: Neutral]{Nan-DoD Source] Suquamish Objection to Port of iliahee PRF NWS-
2021-861

Hi Daniel, attached please find the Suguamish Tribe’s objection to the Port of lilahee’s PRF NWS-
2021-861in lllahee, Kitsap County WA,

Thanks and have a good weekend.

Kendra Martinez, Attorney

Suquamish Tribe, Office of Tribal Attorney
(360) 394-8694 (direct)

(360 A00- 9147 (rall
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